SUMMARY OF TERMS AND CONDITIONS

OCTOPUS HOTEL & CASINO, INC.
Borrower:


Octopus Hotel & Casino, Inc., a Delaware corporation (the “Borrower”).

Holdings:


OH&C, Inc., a Delaware corporation (“Holdings”).
Guarantors:


The obligations of Holdings, the Borrower and the other Guarantors (as defined below) under the Senior Credit Facilities (as described below) and under any treasury management, interest protection or other hedging arrangements entered into with a Lender (or any affiliate thereof) will be guaranteed by Holdings and each existing and future direct and indirect domestic subsidiary of the Borrower, together with any entity created or established by the Borrower for the purpose of acquiring the Business (as defined below) (collectively, the “Guarantors”) on the same basis as the “Obligations” under (and as described in) the   Credit Agreement are guaranteed.  All guarantees will be guarantees of payment and not of collection.

Administrative and
Collateral Agent:
Summer Banking Corporation will act as sole administrative and collateral agent (the “Administrative Agent”) under the Credit Agreement (as defined below).

Lead Arranger and
Book Manager:
Summer Banking Corporation will act as lead arranger and sole book manager (collectively the “Lead Arranger”).

Syndication agent:
To be mutually agreed.

Documentation agent:
To be mutually agreed.
Transaction:
The Borrower intends to acquire (the “Acquisition”) certain properties and the operations (the “Business”) of Ocean Floor Hotel Properties Inc., as more fully described in the Asset Purchase Agreement entered into between Ocean Floor Hotel Properties, Inc. and the Borrower relating to the Acquisition (together with all exhibits and schedules thereto and disclosures made in connection therewith, collectively, the “Purchase Agreement”). 
Senior Credit
Facilities:


The Senior Credit Facilities shall consist of the following:

Revolving Credit Facility:  a $15 million revolving credit facility, available from time to time until March 28, 2013.  The Revolving Credit Facility will include a facility for the issuance of letters of credit (each a “Letter of Credit”) and a facility for swingline loans (each a “Swingline Loan”). Letters of Credit will be issued by Summer Banking Corporation (in such capacity, the “Fronting Bank”) and Swingline Loans will be made available by thee Summer Banking Corporation, and each of the Lenders under the Revolving Credit Facility will purchase an irrevocable and unconditional participation in each Letter of Credit and each Swingline Loan.

Term Loan Facility:  a term loan facility, all of which will be drawn on the Closing Date (as defined below) in an aggregate principal amount of up to $250 million.  

Purpose:


The proceeds of the Senior Credit Facilities shall be used to (i) finance in part the Acquisition; (ii) pay fees, costs and expenses incurred in connection with the Transaction; and (iii) provide ongoing working capital and for other general corporate purposes of the Borrower and its subsidiaries.

Closing Date:

The date of execution of definitive loan documentation for the Credit Agreement (the “Closing Date”), which is anticipated to occur on or before April 30, 2009.

Interest Rates:

As set forth in Addendum I.

Maturity:


Revolving Credit Facility:  The Revolving Credit Facility shall terminate and all amounts outstanding thereunder shall be due and payable in full on March 28, 2013 (as set forth in the   Credit Agreement).

Term Loan Facility:  The final payment of all amounts outstanding under the New Term Loan Facility, plus accrued interest, shall be due on March 28, 2014.

Scheduled
Amortization/

Availability:

Revolving Credit Facility:  Loans under the Revolving Credit Facility may be made, and Letters of Credit may be issued, on a revolving basis up to the full amount of the Revolving Credit Facility.

Term Loan Facility:  The New Term Loan Facility will be subject to quarterly amortization of principal in equal installments for each year following the Closing Date in an aggregate annual amount equal to the following:

Year 1:
7.5%

Year 2: 10.0%

Year 3: 10.0%

Year 4: 12.5%

Year 5: 12.5%

Any outstanding principal balance in respect of the New Term Loan Facility will be repaid in full on March 28, 2014.

Mandatory Prepayments
and Commitment
Reductions:


In addition to the amortization set forth above, (a) 50% of excess cash flow (with step-downs to (x) 25%, if Holding’s leverage ratio at the end of any fiscal year is less than or equal to 2.00 to 1.00 and is greater than 1.50 to 1.00, and (y) 0%, if Holding’s leverage ratio at the end of any fiscal year is less than or equal to 1.50 to 1.00) (it being understood and agreed that all voluntary payments of the Term Loan Facilities will be given credit on a dollar for dollar basis when calculating excess cash flow and in no event will such excess cash flow mandatory prepayments exceed the Domestic Cash Availability (as defined in the   Credit Agreement)) and (b) net proceeds in excess of $2,000,000 from asset dispositions (either individually or a series of related transactions) during any fiscal year, shall be applied to the prepayment of (and permanent reduction of the commitments under) the Senior Credit Facilities in the following manner: first, to the scheduled amortization of the Term Loan Facilities on a pro rata basis until such facilities are paid in full and, second, to the Revolving Credit Facility (with a concurrent and permanent reduction of commitments if and to the extent a default or event of default exists at the time of such prepayment).  The foregoing will be subject to the defined terms and exceptions set forth in the   Credit Agreement.

Optional Prepayments
and Commitment
Reductions:


Except as set forth below, the Senior Credit Facilities may be prepaid in whole or in part at any time without premium or penalty, subject to reimbursement of the Lenders’ breakage and redeployment costs in the case of prepayment of LIBOR borrowings.  Each such prepayment shall be applied as directed by the Borrower.  

Call Protection:

The Credit Agrrement will require that prepayments resulting from the refinancing of the Term Loan Facilities made during the first year after the Closing Date with first lien debt financing of the type contemplated herein will be subject to a prepayment premium, expressed as a percentage of the amount prepaid (the “Call Premium”), equal to 1.00%, with no Call Premium thereafter.
Security:


The Senior Credit Facilities will be secured by valid and perfected first priority (subject to certain exceptions set forth in the   Credit Agreement and the Loan Documents referred to therein) liens and security interests in all of the following:

(a)
All present and future shares of capital stock of (or other ownership or profit interests in) each of the Borrower’s and the Guarantor’s present and future subsidiaries (subject to the limitations set forth in the   Credit Agreement and the Loan Documents referred to therein for each entity that is a foreign subsidiary), including, without limitation, all of the equity interests in the Borrower owned or otherwise held by Holdings.

(b)
All of the present and future property and assets, real and personal, of the Borrower and each Guarantor, including, but not limited to, equipment, inventory and other goods, accounts, deposit accounts, owned real estate, fixtures, general intangibles, payment intangibles, software, investment property, patents, trademarks, tradenames, copyrights, chattel paper, insurance proceeds, documents, instruments, supporting obligations, letter of credit rights, commercial tort claims, money, cash and cash equivalents (including, without limitation, a collateral assignment of the Purchase Agreement).

(c)
All proceeds and products of the property and assets described in clauses (a) and (b) above.

The foregoing description is intended to reflect the description of assets that Borrower and the Guarantors have (or are required to) pledge to the lenders under the   Credit Agreement and related loan documents.  The Administrative Agent, the Lead Arranger and the Lenders will not require any additional collateral types to secure the Senior Credit Facilities beyond the collateral types addressed in the   Credit Agreement (and related loan documents).  The security shall ratably secure the relevant party’s obligations in respect of the Senior Credit Facilities and any treasury management, interest protection or other hedging arrangements entered into with a Lender (or an affiliate thereof).  

Conditions Precedent

Closing:
The closing of the Credit Agrrement and the extension of credit under the New Term Loan Facility will be subject to satisfaction (or waiver in writing) of the following conditions precedent:  (i) delivery of certificates or articles of incorporation, material good standing certificates, material lien searches and certified copies of other organizational documents, including bylaws, necessary authorizing resolutions, and incumbency certificates for the Borrower and all Guarantors; (ii) delivery of legal opinions of counsel for the Borrower and all Guarantors, including local counsels; (iii) delivery of a duly executed customary closing certificate, notice of initial borrowing and funds disbursement instructions; (iv) delivery of material governmental approvals and consents (and the waiting periods under the Hart-Scott-Rodino Antitrust improvement Act 1976 (as amended) shall have expired or have been terminated); (v) delivery of (A) (1) Holdings’ 10-K filing for the year ended December 31, 2008 (or if Holdings’ 10-K filing for the fiscal year ended December 31, 2008 is not delivered to the Lead Arranger at least 5 days prior to the Closing Date, Holdings’ most recent Form 10-Q filing) and (2) audited financial information for the year ended December 31, 2008 with respect to the Business (and if audited financial statements for the Business have not been prepared for such period, certified copies of the most recent internally prepared divisional financial statements with respect to the Business) and (B) a pro forma balance sheet and income statement of Holdings and its subsidiaries giving effect to all of the elements of the Transaction to be effected on or before the Closing Date; (vi) delivery of a solvency certificate by the chief financial officer of Holdings certifying that Holdings and its subsidiaries when taken as a whole, after giving effect to the Transaction, are solvent; (vii) receipt of the Purchase Agreement; (viii) consummation of the Acquisition in accordance in all material respects with the Purchase Agreement, and no provision of the Purchase Agreement shall have been waived, amended, supplemented or otherwise modified in any material respect in a manner materially adverse to the Lenders without approval of the Lead Arranger; (ix) receipt of reasonably necessary Patriot Act information; (x) evidence of insurance and (xi) payment of all accrued fees and expenses (including fees and expenses of one outside counsel to the Administrative Agent, the Lead Arranger and the Lenders).  All documents executed or submitted pursuant hereto by or on behalf of the Borrower, Holdings or their respective subsidiaries shall be reasonably satisfactory in form and substance to Lead Arranger and the Administrative Agent.

Conditions Precedent to
All Extensions
of Credit:
Each extension of credit under the Senior Credit Facilities will be subject to satisfaction (or waiver in writing) of the following conditions precedent:  (i) all of the representations and warranties in the loan documentation shall be true and correct in all material respects (except that such materiality qualifier shall not be applicable to any representations and warranties that already are qualified or modified by materiality in the text thereof) as of the date of such extension of credit; (ii) no default or event of default under the Senior Credit Facilities shall have occurred and be continuing or would result from such extension of credit; and (iii) after giving effect to any such extension (or the incurrence of any letter of credit obligations), the outstanding amount of the revolving loans would exceed remaining borrowing availability.

Representations and
Warranties:
As set forth below, (with exceptions and qualifications as set forth in the   Credit Agreement and with agreed to exceptions and qualifications for any representations and warranties that are not in the Credit Agreement): (i) legal existence, qualification and power; (ii) due authorization and no contravention of law, contracts or organizational documents; (iii) governmental and material third party approvals and consents; (iv) enforceability; (v) accuracy and completeness of specified financial statements and other information and no event or circumstance, either individually or in the aggregate, that has had or could reasonably be expected to have a Material Adverse Effect (as defined in the   Credit Agreement); (vi) no material litigation (other than certain disclosed litigation), and no adverse change in the status, or the reasonably anticipated financial effect on Holdings and the Borrower and their subsidiaries, of such disclosed litigation; (vii) no default; (viii) ownership of property; including disclosure of liens, properties, leases and investments; (ix) insurance matters; (x) environmental matters; (xi) tax matters; (xii) ERISA (and foreign pension plan) compliance; (xiii) capitalization and identification of subsidiaries, equity interests and loan parties; (xiv) use of proceeds; (xv) compliance with Reg. U and Investment Company Act; (xvi) accuracy of disclosure; (xvii) intellectual property; (xviii) solvency; (xix) employee matters; (xx) investigations, audits; (xxi) brokers; and (xxii) foreign assets control regulations and anti-money laundering.

Covenants:
As set forth below (with the exceptions, qualifications and thresholds set in the   Credit Agreement for the covenants set forth therein and with agreed to exceptions, qualifications and thresholds for any covenants that are not in the   Credit Agreement):

(a)
Affirmative Covenants - (i) delivery of financial statements, budgets and forecasts; (ii) delivery of certificates and other information; (iii) delivery of notices (of any default, material adverse condition, ERISA event, litigation, corporate and other changes, customer concentrations and other information); (iv) preservation of existence; (v) maintenance of licenses, qualifications and permits; (vi) maintenance of insurance; (vii) compliance with laws; (viii) inspection rights and maintenance of books and records; (ix) lender meetings; (x) environmental matters; (xi) further assurances; (xii) compliance with terms of contractual obligations; (xiii) designation as senior debt (to extent any subordinated debt is issued); and (xiv) payment of taxes.


(b)
Negative Covenants - restrictions on (i) liens; (ii) indebtedness,; (iii) investments; (iv) contingent obligations; (v) restricted payments; (vi) mergers and other fundamental changes; (vii) sales and other dispositions of property or assets (including subsidiary stock); (viii) transactions with affiliates; (ix) compliance with laws; (x) conduct of business; (xi) prepayment of, and changes relating to, subordinated indebtedness (to the extent any subordinated debt is issued); (xii) fiscal year; (xiii) press release, public offering materials; (xiv) limitation on creation of subsidiaries; (xv) hazardous materials; (xvi) ERISA, foreign pension plans; (xvii) sale-leasebacks; (xviii) capital stock; (xix) office of foreign assets control; (xx) burdensome agreements; (xxi) amendments of organizational documents; (xxii) modification or termination of the Purchase Agreement and any document executed in connection therewith; and (xxiii) designation of other senior debt  (to extent any subordinated debt is issued).


(c)
Financial Covenants (all financial definitions shall be mutually agreed upon).

Capital Expenditure Limits:  Capital Expenditures shall initially be limited to $50,000,000 in the first year with step-ups to be mutually agreed upon plus the carryover as set forth in the   Credit Agreement, including Section 4.1(b) of the   Credit Agreement.

Maximum Leverage Ratio.  Leverage Ratio shall initially be 3.25x with step-downs to be mutually agreed upon. 
Minimum Consolidated Fixed Charge Coverage Ratio (measured as the sum of EBITDA minus capital expenditures minus cash taxes divided by the sum of cash interest plus scheduled principal payments of debt plus restricted payments and with levels to be mutually agreed upon).  Fixed Charge Coverage Ratio shall be 1.20x.
Events of Default:
As set forth below (with threshold amounts, cure periods, exceptions and qualifications as set forth in the   Credit Agreement), (i) nonpayment of principal, interest, fees or other amounts (with three business day grace period for nonpayment of all amounts (other than principal)); (ii) failure to perform or observe covenants set forth in the loan documentation; (iii) any representation or warranty proving to have been incorrect when made or confirmed; (iv) cross-default to other indebtedness in excess of $2,500,000 individually or in excess of $5,000,000 in the aggregate; (v) bankruptcy and insolvency defaults (with sixty day grace period for involuntary proceedings); (vi) monetary judgment defaults in an amount above $2,000,000 (which is not adequately covered by insurance in the Agent’s sole discretion); (vii) actual or asserted invalidity or impairment of any loan documentation; (ix) change of control; and (x) subordinated indebtedness.

Assignments and
Participations:
Revolving Credit Facility Assignments:  Subject to the consents described below (which consents will not be unreasonably withheld or delayed), each Lender will be permitted to make assignments to other financial institutions in respect of the Revolving Credit Facility in a minimum amount equal to $1 million.

Term Loan Facility Assignments:  Subject to the consents described below (which consents will not be unreasonably withheld or delayed), each Lender will be permitted to make assignments to other financial institutions in respect of either Term Loan Facility in a minimum amount equal to $1 million.

Consents:  The consent of the Borrower will be required unless (i) an Event of Default has occurred and is continuing or (ii) the assignment is to a Lender, an affiliate of a Lender or an Approved Fund (as such term shall be mutually agreed to in the loan documentation).  The consent of the Administrative Agent will be required for any assignment (i) in respect of the Revolving Credit Facility or an unfunded commitment under either Term Loan Facility to an entity that is not a Lender with a commitment in respect of the applicable Facility, an affiliate of such Lender or an Approved Fund in respect of such Lender or (ii) of any outstanding term loan to an entity that is not a Lender, an affiliate of a Lender or an Approved Fund.  The consent of the Fronting Bank and the lender of any Swingline Loan will be required for any assignment under the Revolving Credit Facility.

Assignments Generally:  An assignment fee in the amount of $3,500 will be charged with respect to each assignment unless waived by the Administrative Agent in its sole discretion.  Each Lender will also have the right, without consent of the Borrower or the Administrative Agent, to assign as security all or part of its rights under the loan documentation to any Federal Reserve Bank.

Participations:  Lenders will be permitted to sell participations with voting rights limited to significant matters such as changes in amount, rate, maturity date and releases of all or substantially all of the collateral securing the Senior Credit Facilities or all or substantially all of the value of the guaranty of the Borrower’s obligations made by the Guarantors.

Waivers and

Amendments:
Amendments and waivers of the provisions of the loan agreement and other definitive credit documentation will require the approval of Lenders holding loans and commitments representing more than 50% of the aggregate amount of the loans and commitments under the Senior Credit Facilities, except that (a) consent of the Administrative Agent and Lenders holding loans and commitments representing more than 50% of the aggregate amount of the loans and commitments under the Revolving Credit Facility will be needed to waive compliance with the conditions precedent to all credit extensions (after the initial credit extensions) and (b) the consent of each Lender directly affected thereby shall be required with respect to (i) increase the principal amount or postpone or extend the scheduled date of expiration of such Lender’s commitment, (ii) reduce the principal of, rate of interest on or fees payable with respect to any loan or letter of credit of such Lender, (iii) extend the scheduled payment date or final maturity date of the principal amount of any Loan of such Lender, (iv) waive, forgive, defer, extend or postpone any payment of interest or fees to such Lender; (v) release any material guarantor or the release of all or substantially all of the collateral securing the Senior Credit Facilities, and (vi) amendment of the amendment provisions or the voting percentages of the Lenders or the term “Pro Rata Share” (as defined in the   Credit Agreement).  
Indemnification:
Borrower will indemnify and hold the Administrative Agent, each Lender, each letter of credit issuer and their respective affiliates, officers, directors, employees, agents, and attorneys (the "Indemnitees") harmless from and against any and all liabilities, obligations, losses, damages, penalties, actions, judgments, suits, claims, costs and expenses (including all reasonable fees and expenses of counsel to such Indemnitees) of any kind or nature whatsoever that may be imposed on, incurred by, or asserted against the Indemnitees in any matter relating to or arising out of, in connection with or as a result of (i) any loan document, and related agreement, any obligation (or the repayment thereof) owed with respect to the loan documents and certain other agreements entered into with the Administrative Agent or any Lender, any letter of credit, the use or intended use of the proceeds of any loan or the use of any letter of credit or any securities filing of, or with respect to, any credit party, (ii) any Contractual Obligation entered into in connection with any E-Systems or other Electronic Transmissions (as such terms are defined in the   Credit Agreement), (iii) any actual or prospective investigation, litigation or other proceeding, whether or not brought by any such Indemnitee or any of its officers, director or agents (and including reasonable attorneys' fees in any case), whether or not any such Indemnitee, officer, director or agent is a party thereto, and whether or not based on any securities or commercial law or regulation or any other requirement of law or theory thereof, including common law, equity, contract, tort or otherwise or (iv) any other act, event or transaction related, contemplated in or attendant to any of the foregoing (collectively, the "Indemnified Matters"); provided, that the Borrower shall have no obligation to an Indemnitee with respect to any Indemnified Matter to the extent resulting from the gross negligence, bad faith or willful misconduct of that Indemnitee or its affiliates, officers, directors, employees, agents or attorneys as determined by a court of competent jurisdiction or with respect to disputes among Indemnitees.  
Governing Law:

State of New York.

Fees/

Expenses:


As set forth in Addendum I and subject to the terms of the   Credit Agreement.

Counsel to the
administrative
agent:


You, Me & Mom LLP.

Other:


Each of the parties shall (i) waive its right to a trial by jury and (ii) submit to New York jurisdiction.  The loan documentation will contain customary increased cost, withholding tax, capital adequacy and yield protection provisions on substantially the same terms and conditions as set forth in the   Credit Agreement (with modifications to reflect recent economic events).

Addendum I

Pricing, Fees and Expenses

Interest Rates:

The Credit Agrrement shall provide that the interest rates per annum applicable to the Senior Credit Facilities (other than in respect of Swingline Loans) will be, at the option of the Borrower (a) LIBOR, plus the Applicable Margin (as hereinafter defined) or (b) the Base Rate (to be defined as the higher of (x) the SunTrust Bank prime rate, (y) the Federal Funds rate plus 0.50% and (z) one-month LIBOR plus 1.00% per annum), plus the Applicable Margin; provided, that, in no event shall LIBOR (as used in clause (a) or clause (b) above) be less than 3.50% at any time.  “Applicable Margin” means 6.00% per annum, in the case of LIBOR loans, and 5.00% per annum, in the case of Base Rate loans, and in the case of the Revolving Credit Facility subject to step-downs to be agreed upon.  Each Swingline Loan shall bear interest at the Base Rate plus the Applicable Margin for Base Rate loans under the Revolving Credit Facility.

Commitment Fee:

0.375%/0.50%, as adjusted pursuant to the terms of the   Credit Agreement.

Expenses:
Any action taken by the Borrower or any Guarantor under or with respect to any loan document shall be at the expense of such person, and neither Administrative Agent nor any other Lender shall be required under any loan document to reimburse the Borrower, any Guarantor or any of their respective subsidiaries therefore except as expressly provided therein.  The Borrower will promptly pay all reasonable out-of-pocket fees, charges, costs and expenses incurred by Lead Arranger or Administrative Agent in connection with any matters contemplated by or arising out of the loan documents, in connection with the examination, review, due diligence investigation, documentation, negotiation, closing or syndication of the transactions contemplated herein and in connection with the continued administration of the loan documents including any amendments, modifications, terminations, consents and waivers, any other document prepared in connection therewith or the consummation and administration of any transaction contemplated therein, in each case including reasonable attorneys' fees and expenses.  Borrower will promptly pay all reasonable fees, charges, costs and expenses (including reasonable fees, charges, costs and expenses of attorneys, auditors (whether internal or external), appraisers, consultants and advisors) incurred by Administrative Agent or Lead Arranger in connection with any amendment, waiver, consent with respect to the loan documents, event of default, work-out or action to enforce any loan document or to collect any payments due from the Borrower or any of its subsidiaries.  In addition, in connection with any work-out or action to enforce any loan documents or to collect any payments due from the Borrower or any of its subsidiaries, the Borrower will promptly pay all reasonable fees, charges, costs and expenses incurred by Lenders, including, without limitation, reasonable attorney fees for one (1) counsel acting for all Lenders other than Administrative Agent.  

